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After all, the difficulty, if there be difficulty, arises rather out of the form of 
the remedy tLan the substance of the relief granted. In form, the court allowed 
the living surety to prove for the full amount of the debt paid by him, including 
that half for which he was himself primarily bound. In substance the court per- 
mitted the paying surety to come into the administration proceeding and, by sub- 
rogation, to receive the $8,000 to which Cheek, the common creditor (whom he 
had satisfied), was entitled, — that amount being already practically set apart and 
appropriated to the Cheek debt. In short, the surety was simply subrogated to 
the rights of the creditor. Courts of equity look at substance, not at forms. In 
form the court has allowed the surety to prove for more than was due from the 
eo-surety. In substance the surety has been subrogated to the rights of the satis- 
fied creditor, and has received the dividend to which that creditor was entitled. 
Whether the amount held by the administrator for the Cheek debt be paid to 
Cheek himself or to his equitable assignee, the living surety, is no concern of 
other creditors; who have received their just dividends to the uttermost farthing. 

As said in our previous comments on the decision (4 Va. Law Reg. 257 ), the 
circumstance that the co-surety receives contribution in full, while other creditors 
receive but fifty per cent, of their debts, results from the superior equity of sub- 
rogation in the co-surety. The latter does not come into the administration pro- 
ceeding with merely a debt for $8,000, upon which he is to receive dividends 
along with other creditors in the same class, but he comes with a claim to the 
specific §8,000 to which his satisfied creditor was entitled. 

As already shown, the advantage secured by the living surety through this 
right of subrogation was not at the expense of the other creditors. They have 
received the full amount to which they were entitled. They have merely failed 
to profit by a transaction which does not in any manner concern them. Any 
transaction between Cheek and the living surety is res inter alios as to them. It 
can be no concern of theirs whether this $8,000 to which Cheek is entitled goes 
directly to him or to the surety who, by satisfying him, stands in his shoes, and 
is the equitable assignee of every right belonging to him and to every advantage 
flowing from that right. — Editok Va. Law Begister.] 



THE DELINQUENT TAX LAW IN VIRGINIA. 



In connection with the many applications being filed in various sec- 
tions of the State to buy delinquent lands under the provisions of the 
amendment of section 666 of the Code, approved February 11, 1898, 
and the various newspaper criticisms of what they term "that obnox- 
ious law," it may be an appropriate time to review? briefly, the his- 
tory and policy of that statute, and the several amendments thereto, 
for it is quite a live subject in certain portions of the State at this time. 

As every conclusion, whether of law or of fact, is based upon some 
antecedent proposition, so every statute in the Code is supposed to be 
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founded upon some well recognized principle, either of justice or of 
public policy, or of both. This statute is founded upon both. 

It must be patent that the power to collect her revenues, in a speedy 
and summary manner, is of the first importance to the State, and that 
this power is an inherent prerogative of sovereignty without which the 
government could not exist. The State may exist without soldiers or 
sailors, but it cannot exist without tax -payers. 

Therefore, taxes are, and ought to be, a lien of the highest dignity, 
paramount to all others; and the satisfaction of this claim is the high- 
est duty of the citizen — second to none whatever. 

It must also be patent that the only speedy and practicable way of 
enforcing the payment of taxes, is by the exercise of the sovereign 
power of transferring the title and ownership of the property taxed, in 
the event of a failure to pay these dues to the State, to some person 
who will pay them. 

A brief examination of the delinquent land tax statute, and the de- 
cisions thereon, up to the enactment of the Code of 1887, will demon- 
strate the fact that Virginia has been exceedingly lenient to the 
delinquent in the exercise of this power; for, not only was he given 
two years within which to redeem his property, before a deed was al- 
lowed to be made to the purchaser at a tax sale, but even after this 
time had expired, and the purchaser had gotten his deed and entered 
into possession, and perhaps improved the property, his title was liable 
to be defeated at any subsequent time, by the delinquent showing any 
material defect or irregularity in the proceedings, either prior to or 
subsequent to the tax sale. In other words, it was well settled law that 
a party claiming under a delinquent tax sale deed, had to stand ready 
at all times to defend his title, and to show that all of the many pro- 
visions of the law, relative to delinquent tax sales, had been strictly 
complied with; and few of such titles could stand this test. 

This state of the law discouraged, rather than invited purchasers, 
and in the absence of bidders the only resort of the State was to buy 
the delinquent lands and hold them for the taxes; this, of course, did 
not bring the State a cent of revenue, and the delinquent continued to 
enjoy the use of the land as before. 

In order to encourage persons to buy such land and thus pay the 
taxes, section 661 of the Code was enacted, and was intended to make 
tax titles more stable by fixing a time after which the title of a pur- 
chaser of such land (at a tax sale) should not be questioned except for 
the two specific causes therein set out. ( T homas v. Jones, 94 Va. 756. ) 
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But is seems that the protection of this statute was confined (for no 
apparent reason) to purchasers who bought at an original sale, and 
did not apply to the purchaser who bought at a re-sale, under section 
666, lands which had been purchased by the State for the want of 
other bidders, at a former sale; for, while section 666 expressly re- 
ferred to other sections of that chapter as applying to re-sales there- 
under, a reference to section 661 is conspicuously absent. 

It is this section 666 of the Code, as recently amended, that appears 
to be so " obnoxious" to some of the newspapers of the State; and as 
the statute, as it is to-day, is a very wise and just measure, and could 
only be objectionable to those who are ignorant of its history, policy 
and provisions, it is proposed, herein, to state briefly what these are, 
and to point out the conditions with which the legislature had to deal, 
making an amendment of the section, as it is in the Code, absolutely 
imperative. 

As this statute appears in the Code, it provides how delinquent lands, 
already bought by the State at a previous sale (at which no one bid 
the amount of the taxes due) shall be re-sold; and it requires that 
such land shall be re-sold in the same manner as in the first instance, 
except that by section 662 it is provided that "it shall be sold for such 
price as it will bring. ' ' 

This statute was clearly defective in three particulars: (1) The 
State might have lost the greater part of the taxes due, for the land 
was to be sold for what ever price it would bring; (2) There was no 
assurance of a bidder at such re-sale, for the want of one who was 
willing to give even the nominal amount of the taxes, was the occasion 
of the State's purchase at the first sale; and (3) The protection given 
to the title of a purchaser at an original sale, by section 661, was not 
(in terms) given to a purchaser at such re-sale; and there was occasion 
for serious question whether such protection were given even by impli- 
cation. 

We may assume that these were the principal defects which chal- 
lenged legislative action, since each one of them has been cured. 

Section 666 was first repealed and re-enacted by an act approved 
March 5, 1894, (Acts 1893-94, p. 737). This statute provides in 
substance that any person may buy land purchased by the auditor for 
taxes and unredeemed, simply by going to the clerk and paying him 
the amount of taxes due, with ten per cent, interest; and upon having 
a report made by a surveyor describing the land he. becomes entitlea 
to a deed, and section 661 is expressly made to apply (and it may be 



1898.] THE DELINQUENT TAX LAW IN VIRGINIA. 307 

here stated that the two later amendments also have this express refer- 
ence to section 661). 

No notice whatever was required, and the right to redeem was cut 
off absolutely at the moment that the proposed purchaser paid the 
amount of the taxes to the clerk, provided he got a deed within one 
year. 

The next legislature repealed this statute and enacted another (Acts 
1895-'96, p. 219) upon the same line and policy, but not so severe 
and summary with regard to the delinquent. This act provided that 
any person desiring to buy such land might do so by filing a formal 
application with the clerk to purchase for the amount of the taxes in 
arrear, with six per cent, interest, and that a copy of this application 
should be served upon the person who had owned the land at the time 
of the sale to the 'State, and gave a right to redeem within thirty days 
after the service of such copy. This right to redeem is confined to the 
delinquent owner " or other person who had the right to redeem before 
it was sold," and provides that if such person "does not appear within 
thirty days after such copy has been served on him," that a deed 
shall be made to the applicant. 

It appears from this language that the legislature intended that all 
who had the right to redeem {prior to the sale to the State) should also 
have an opportunity to do so, i. e. notice of the application, but in 
terms the act only provides for "two copies," and that the officer 
shall serve ' ' one of said copies ' ' upon the delinquent owner, and 
make his return upon the other, thus leaving in some doubt, it would 
seem, the extent of notice intended to be required; and it is believed 
that the rule is, and certainly ought to be, that in construing a statute 
with reference to the extent of notice intended to be required, all 
doubts should be settled in favor of notice to all parties interested. 

In the case of Thomas v. Jones (decided under this statute) it was 
sought to set aside a deed under this statute and subject the land to a 
prior vendor's lien held by Jones. This lien would clearly have given 
Jones the right to redeem, and he would of course have done so had 
he had notice of Thomas's application to purchase, but it seems, as 
the statute was construed by counsel in that case, that Jones was not 
entitled to notice, as no objection to Thomas's deed was made on this 
ground. Therefore, notwithstanding the strong implication to the 
contrary, it may be stated that this statute only required notice for the 
delinquent owner. 

We come now to consider section 666 as made by the last legisla- 
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ture and approved February 11, 1898, under which applications to 
buy delinquent lands are being filed in various sections of the State, 
the ' ' hardships ' ' of which are so very ' ' obnoxious " to a part of the 
Virginia press. This statute provides that any person desiring to buy 
such delinquent lands shall file an application with the clerk, which 
shall set forth the name of the delinquent owner, the party charged 
with the land on the current land book, and the names of any trus- 
tees, mortgagee and beneficiaries appearing in any deed of trust re- 
corded within ten years prior to the date of such application; that 
all these persons shall have notice of the application; and the right 
to redeem, within four months from the service of the notice, is given 
to all persons who had the right to redeem at the time of the service 
of the notice (whether this right was acquired before or after the sale 
to the State), upon their paying to the clerk the taxes, interest and 
cost, "including" a penalty of five dollars to be paid to the appli- 
cant. In case there is no such redemption, the applicant, upon pay- 
ing such taxes and interest to the clerk within five days, becomes 
entitled to a deed, which, when made and recorded, comes within the 
provisions of section 661. 

Any person well informed as to the conditions which the legislature 
had to deal with, and which were sought to be remedied by these three 
statutes, will readily perceive the necessity for some sort of legislation 
which would enable the State to collect delinquent taxes due (amount- 
ing to hundreds of thousands of dollars), and will also perceive that 
the only way to do this was by the exercise of the power of transfer- 
ring the title and ownership of the delinquent land to purchasers who 
would pay the back taxes. Hence any legislation, to accomplish the 
desired end, had to be of such a character as to induce people to buy; 
and a careful analysis of the legislation on this subject will indicate 
clearly that this was the policy adopted by the legislature in the act 
approved March 5, 1894, and followed in the two later acts. But, 
while this policy has been adhered to in all three of the statutes, there 
has been a radical change in the consideration given to the delinquent 
and the right of redemption, for, while there was no opportunity given 
for redemption under the act of March 5, 1894, the applicant under 
that act being certain to get the land, just the reverse is provided for 
by the act of February 11, 1898, where redemption is made almost 
certain (except, perhaps, in the case of a non-resident) and the 
chances of the applicant getting the land are reduced to a minimum. 

It was this change in the practical results of the two acts that 
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created the necessity for providing for the five-dollar penalty being in- 
cluded in the cost and paid to the applicant in case of a redemption; 
for, while holding to the policy of inviting and inducing persons to 
become bidders for such land, the legislature made the chance of such 
bidders becoming purchasers very remote, and at the same time in- 
creased the trouble and expense by the ample notice provided for all 
parties interested; hence it is patent that had not some provision been 
made to reimburse the applicant for this trouble and expense in the 
(most probable) event of redemption there would have remained noth- 
ing whatever to have induced any one to become a bidder for such land, 
and the State would have been at the end of her road again. It is this 
provision as to the five-dollar penalty in case of redemption which 
arouses the ire of the delinquent and a few newspapers more than any 
other feature, but to the thoughtful mind, even of a layman, it must 
be clear that without this provision the statute would accomplish noth- 
ing, since the very remote chance of getting the land would not be a 
sufficient inducement for any one to undertake the trouble and expense 
incident to every application, and they would have been filed in such 
few cases (generally in cases of non-residents only) as to have accom- 
plished nothing, and would have been of no material aid to the State. 

But this penalty is also clearly justifiable independent of its policy, 
and by way of compensation. The applicant does a service for it at 
the solicitation of the State. He is required to pay the cost in ad- 
vance and do without the use of his money for four months; and a 
compliance with the terms of the statute requir-es a careful examina- 
tion of the records for a period of ten years prior to the filing of his 
application ; and the applicant must also ascertain at his peril whether 
the delinquent owner had title to the land on the first day of January 
in the year for which it was returned delinquent, and also that the 
taxes for which it was sold were properly chargeable thereon, and that 
they had not been paid; all of which is necessary in order to bring 
his deed, if he gets one, within the protection of section 661. The 
provision for this penalty is also clearly analogous to that just prin- 
ciple of the lav/ which requires that in every case in court the party 
in default shall pay all the cost of the proceedings, including an at- 
torney's fee. 

The objection made to the statute that only the poor and unfor- 
tunate would suffer is hardly worthy of notice. Would those who 
advance such objections advocate a statute exempting the ' ' poor and 
the unfortunate ' ' from taxation ? 
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There is hardly an instance in which a person coming within the 
application of any statute, penal or otherwise, who would not plead, 
if he were allowed, that he was brought there by reason of some for- 
tuitous circumstance and not by any default of his own. Few indeed 
there will be who will kiss the rod that chastises them. 

Of course there may be and doubtless are cases in which the law 
will work a hardship upon persons who are guilty of nothing more 
than a technical default; but, as a rule, it will be found that the de- 
linquencies in the matter of paying the State for taxes have been 
caused by the same derelictions that make mankind delinquent as to 
the other duties of life. 

In conclusion let me say that the present statute, in my opinion, is 
founded upon a sound policy, was absolutely necessary in view of the 
conditions which had to be dealt with, and is wise and just in its pro- 
visions to all the parties interested. 

And, while it is to be expected that those who fall within its appli- 
cation will denounce it (as are all other statutes by the same kind of 
prejudice), it is respectfully submitted that an attack upon it from 
any other source can only be attributed to ignorance of the conditions 
that called it forth, or of its provisions, or else to a desire to cater to 
the prejudice of the numerous class who come within its application. 

Attention is called to the very strong defence of the last amend- 
ment of section 666, prepared by Mr. J. C. Parker (who was a mem- 
ber of the committee which prepared the present statute) which ap- 
peared in the Richmond Dispatch of June 5th, after the above article 
had been written. 

W. H. Werth. 

Coeburn, Wise Co., Va. 



DOWER IN PARTNERSHIP REALTY. 



I think that a statement of the law of Virginia with regard to the 
right of a widow of a deceased partner to dower in any surplus re- 
maining to her husband's estate out of partnership realty after partner- 
ship affairs shall have been settled, may prove interesting to lawyers, 
since Virginia seems to be the only State in the Union which holds 
such surplus to be personal estate and refuses dower to the widow. 



